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Although the study of such conflicts is not new, the topic holds renewed interest because scholars have begun publishing improved measures of the Court's behavior in resolving conflicts. The simple observation that the Supreme Court reverses much more often than it affirms -it has reversed about 70-75% of the decisions it has reviewed, in recent years 2 -actually tells us very little about how well the lower courts fare on review. That is because any particular lowercourt decision reviewed by the Supreme Court is usually just one of several conflicting decisions to have addressed the legal question at issue. Therefore, even when the Court reverses the decision directly under review, the Court might be indirectly "affirming" several other lower courts.
A more meaningful measure of the Court's supervision of the lower courts would take this fact of indirect or "parallel" review into account, and that is exactly what several recently published studies
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4"JOURNAL"OF"LAW"(3"J."LEGAL"METRICS)" aim to do. 3 As one of those studies, published in this Journal, states, " [o] nce data regarding decisions on parallel review are added to the decisions on primary review, a more accurate -and much differentview of federal appellate court performance emerges." 4 Although the figures reported in these studies differ depending on the precise methods and time periods involved, the findings show the Supreme Court agreeing with the lower courts much more often than one would gather from the crude information provided by primary reversal rates.
These new measures improve our understanding of the relationship between the lower courts and the Supreme Court, but we should understand these measures' limits. Providing an accurate accounting of the Supreme Court's treatment of lower courts requires that the researcher define which categories of the Court's cases should be studied, identify those cases on the Court's docket, and then determine which lower courts are indirectly affirmed or reversed in each of those cases. These tasks turn out to be surprisingly difficult.
The main purpose of this comment is to explain why those tasks are difficult and how the difficulties mar the resulting measurements. Once the difficulties are fully appreciated, researchers can and should adjust their aims, methods, and reporting so as to improve accuracy and reduce the risk of misstatement. But to some degree the culprit is the Supreme Court's own practices -practices that impede precise measurement and, more worryingly, may introduce systematic bias into researchers' findings. A secondary goal of this comment is to highlight the limitations of the Supreme Court Database as a tool for identifying Supreme Court cases resolving splits, L.W. 393 (2011) . Hansford's study had the broader goal of determining whether circuits fare better in the Supreme Court in fields in which they have expertise, but answering that question required him first to compile (like the other studies above) a more complete measure of circuit performance. 4 App. Rev. I, supra note 3, at 62.
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whether for purposes of constructing measures of reversal rates or for other purposes that may be of interest to lawyers and political scientists.
I.!" BRIEF%OVERVIEW&OF&" PARALLEL%REVIEW%AND%ITS#USES"
efore delving into the difficulties, we should begin by briefly introducing the idea of parallel review and its many uses. The basic idea is simple but powerful. Consider a hypothetical Supreme Court that resolves three cases, one each from the Sixth, Seventh, and Ninth Circuits. The Supreme Court affirms in the case from the Seventh Circuit and reverses in the other two, which yields a reversal rate of 67%. In truth, however, the Supreme Court has reviewed not just three decisions but several times that number, because each of those three cases presented legal questions that had divided the lower courts for years. Suppose the legal question in each case can be represented as a binary choice between two options such as X or not-X (e.g., a limitations period is subject to equitable tolling or is not, the "search incident to arrest" doctrine applies to smartphones or does not). A more complete picture of the Court's appellate reversal rates would then look like this: Reversal rate incl. parallel review 33% (2 of 6) 50% (3 of 6) 67% (4 of 6) 50% (9 of 18) B 364" 4"JOURNAL"OF"LAW"(3"J."LEGAL"METRICS)"
A few important differences between direct and parallel review now become apparent. For one, the full measure of the Supreme Court's reversal rate can differ significantly from the rate on direct review. The figures in this hypothetical -50% versus 67% -are broadly reflective of the findings of the recent studies, which show that lower courts fare much better once parallel review is considered. 5 Moreover, accounting for parallel review can alter which lower courts appear best and worst. In this hypothetical, the Ninth Circuit was reversed 100% of the time on direct review (one reversal out of one opportunity in Case 3), but it was indirectly affirmed in Case 1, so perhaps it is not performing badly after all. And the "best" performance -two wins and no losses for the 10th Circuitcame from a court that was not directly reviewed at all.
The concept of parallel review has many uses. The Cummins/Aft and Summers/Newman studies are primarily aimed at measuring parallel review rates and using them to produce better assessments of circuit performance, 6 a matter of keen interest to observers of the courts. One could also use this comprehensive measure as one step toward answering more complex research questions. For example, if one wants to know whether courts with greater experience in a field (say, the Second Circuit in securities litigation) perform better than non-expert courts, one might consider how often the Supreme Court adopts the view of that expert lower court -and in doing so one would probably want to include cases in which the expert court's rule came up to the Supreme Court indirectly via a different lower court's decision. 7 Similarly, if a researcher wants to know whether the Supreme Court is influenced or constrained by the rulings of the lower courts, parallel re-
view is much more informative than direct review. 8 Indeed, a measure of reversal rates that incorporates parallel review is probably the more appropriate measure for most research questions.
But whatever use one wants to make of parallel review, one has to proceed carefully. One first has to identify the set of Supreme Court cases one wants to study, which presents both definitional questions as well as practical problems. Then, having defined and identified the relevant Supreme Court cases, one has to determine which lower courts were involved and what the Court did with all of them. Those tasks are harder than they might seem, in part because the Court is, alas, not as attuned to the needs of empirical researchers as one might wish.
II.!" COMPLEXITIES*OF*IDENTIFYING)SPLITS"

A. Defining the Cases of Interest
n initial question that confronts the researcher, though ultimately not one of the more complicated questions, is how to define the category of Supreme Court cases one wishes to study. Any study of parallel review will, obviously, include those cases involving conflicts in the lower courts. At the other end of the spectrum from the conflicts are the cases involving issues that one and only one lower court has addressed, such as because one lower court has exclusive jurisdiction over the topic (as in some areas of patent law and administrative law, for example) or because the question is so fact-bound that it does not present any of them. 9 The existence of these various categories raises the question of what one means by "conflicts" and, more broadly, the question of why one might want to study conflicts-so-defined instead of a broader or narrower range of cases.
10 Some or all of the non-splits could be ignored if one is interested in the Court's resolution of lower-court conflicts per se, but it is not so clear that one should ignore them -especially the non-splits involving the unanimous views of multiple lower courts -if one is interested in understanding how the Supreme Court relates to the lower courts, how often it agrees with them, how well the lower courts are performing, etc. Further complications concern whether to study all lower courts or only some of them (most notably the federal courts of appeals) and whether to include the Supreme Court's summary dispositions as well as fully argued cases. In any event, the decision to include and exclude certain categories of cases should be acknowledged and then supported by some reason rooted in the research question.
B. Undercounting of Splits in the Supreme Court Database
Let us assume that the category of cases to be studied either includes, or is entirely limited to, Supreme Court cases resolving conflicts in the lower courts. There next arises the deceptively difficult problem of finding those cases. One approach, employed by some researchers in the field, is to locate conflicts by relying on the renowned Supreme Court Database ("the Database") maintained by Harold Spaeth and his collaborators.
11 Among the dozens of pieces of 12 Someone looking at the Database's split-related coding would probably realize, if he or she gave the matter some thought, that those codes would not capture cases where there was no division in the lower courts, even if multiple lower courts had ruled on the question. But one might at least assume that one could use the split-related values for the "certReason" variable to identify Supreme Court cases resolving splits. And yet that assumption may be perilous.
Relying on the Database's coding to identify the universe of splits causes undercounting and a serious risk of bias. Some initial hint of the problem is apparent if one compares the number of cases in which the Database shows the reason for the grant of certiorari as split-related to the total number of cases in the Database for the same year, as follows: 
Part of the explanation for these low figures (though, as we will see, only one part) is that the Database's "certReason" variable is coded in a precise, narrow way. Based on my observations of how the coding protocol is applied, the Database does not show a case as involving a split unless the Supreme Court's lead opinion describes that as the reason for granting certiorari, even when the Court reveals the division of authority near the mention of the grant. If the opinion of the Court says, "We granted certiorari in order to resolve a conflict in the circuits concerning X," that will count. But here are a few examples from recent years of cases that were not coded as splits: For a different and more subtle kind of example, consider Riley v. California, which concerned whether police may routinely search an arrestee's cell phone without a warrant. 18 The Database lists the case as "no reason given," but a split of authority is logically discernible within the four corners of the decision: the Riley opinion actually decided two consolidated cases, and the Court's opinion described the two lower courts as coming out on opposite sides of the question presented.
19
The number of facially apparent splits that are not captured by the Database's coding probably varies from year to year. 20 Among the last few Supreme Court terms, the 2010 Term may be especially notable: the Database coding shows twenty-five splits that year, but there are at least ten more cases that the Database does not show as splits but in which a split in authority is evident from the face of the opinions. These cases are listed in the Appendix - Table 1 . To be clear, the "missing" splits are not always so obvious as they are in some of the examples shown above, in which splits are mentioned right next to the grant of certiorari. In some cases one has to look at other parts of the majority opinion or at a concurring or dissenting 18 134 S. Ct. 2473 Ct. , 2482 Ct. (2014 . 19 Compare id. at 2481 (stating that the California Court of Appeal upheld a warrantless search of a cellphone incident to arrest), with id. at 2482 (stating that the First Circuit invalidated a similar search). 20 In some cases, it is possible that the coding is simply an error. But there are too many cases for that to provide a full explanation. The protocol is just strict about listing conflicts as the reason for the grant.
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opinion to find the evidence. (Here we are not even considering those other cases, discussed in the next section, in which there are splits that one cannot detect within the four corners of the opinions at all.) In short, although the Supreme Court Database's strict coding rules for the certiorari variable are not inherently objectionablejust about any protocol is fine as long as one understands it -the Database is not a good tool for identifying cases that resolve conflicts, at least if one wants anything like comprehensiveness. Whether one needs a complete list depends, of course, on the aims of one's study. Incompleteness is certainly a problem if one's goal is to provide a precise accounting of how many splits the Court resolved in a given term or to produce a scorecard of how various circuits fared. Mere incompleteness is not necessarily a problem if one's aim is instead to detect empirical regularities in a large-n study of multiple years -though, as discussed in Part II.D, the possibility that the omitted observations are biased in various ways is a real concern.
As a final comment about using the Supreme Court Database to identify splits, I should emphasize that the pertinent limitations of the Database and the limitations of studies of parallel review only partly overlap. Researchers in law and political science can and do rely on the Database coding to locate splits for purposes besides deriving measures of parallel review; depending on what those studies aim to do, the limitations of the Database will be problematic to greater or lesser degrees. 21 At the same time, one can construct measures of parallel review that do not involve using the Database at all, and some researchers have done just that. But, as I show next, eschewing reliance on the Database hardly solves all of the problems. L. REV. 489, 546 (2010) ; Lindquist & Klein, supra note 8, at 144. In these studies, the ultimate aim is typically not to catalogue the results of every circuit split, and so the underinclusiveness discussed above is less of a worry. But the existence of certain types of bias in the data, which is a risk addressed in Part II.D, could well be a problem, depending on the aims of the study.
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C. Splits Not Revealed in the Supreme Court's Opinions
One can capture additional splits by actually examining the Supreme Court's opinions to look for mentions of the lower courts, which is the approach taken in some other recent studies. 22 In many cases, the information about a circuit split is readily locatable near the end of the section of the majority opinion setting forth the case's procedural background. To be more exhaustive, one would need to examine other parts of the majority opinion and separate concurrences and dissents as well, as the evidence of a split is not always in the most obvious location. 23 One can supplement visual skimming by searching the opinions for key words or terms such as "F.," which will find citations to the Federal Reporter.
24
How many more cases will one find by examining the Supreme Court's opinions? The number may fluctuate from year to year, and it will certainly depend on how closely one scrutinizes the opinions and how one defines the cases of interest. My examination of the Supreme Court's opinions from the 2010 Term revealed numerous splits that the Supreme Court Database did not include, but even my augmented count of splits represents less than half of the Court's docket for that year. Summers and Newman's methodology involved looking at the Court's opinions, and they similarly reported, for the 2005 to 2010 Terms, that fewer than half of the cases reaching the Supreme Court from the federal courts of appeals revealed 22 This is the approach employed in Summers & Newman, supra note 3. See Supreme Court Project, www.hangley.com/Supreme_Court_Project/ (last visited May 24, 2014) (describing their method). Hansford used Westlaw to search opinions for key terms likely to occur when a split is mentioned ("conflict," "division," etc.). Hansford, supra note 3, at 1175. Going forward, Cummins and Aft (now joined by Cumby as a new co-author) will read the opinions rather than relying on the Supreme Court Database as they did in the first two installments of their study -a change for which I commend them. 23 See, e.g., Bond v. United States, 131 S. Ct. 2355 Ct. , 2361 (not mentioning circuit split as the reason for granting certiorari but mentioning the division of authority shortly thereafter). Compare Cullen v. Pinholster, 131 S. Ct. 1388 , 1398 (stating that the Court granted certiorari "to resolve two questions," but not citing conflicting decisions), with id. at 1417 (Sotomayor, J., dissenting) (describing the conflicting approaches of several courts of appeals). 24 My own recent study of the Supreme Court's handling of circuit splits combined approaches in this way. See Bruhl, supra note 8.
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splits, which they defined broadly to include any case in which more than one circuit had addressed a question (even if those courts had not disagreed). 25 Depending on one's criteria and methods for defining and identifying splits, one might generate a somewhat higher count, but a figure in the ballpark of 50% still seems low, given what we know of the Court's case-selection practices. 26 The figure suggests that some splits are simply not being revealed anywhere in the Supreme Court's opinions.
Such "silent splits" do in fact exist. It is easy to discover instances in which the opinions are silent about conflict despite quite a long history of lower-court disagreement. 27 No amount of scouring of the U.S. Reports will find these cases. If one remains within the four corners of the decisions, one will totally miss some non-trivial number of resolutions of circuit splits. This compromises our ability to measure many things, including how often the Court agrees with the majority of the lower courts, which lower courts fare best, and the like.
D. Bias in the Omitted Data
Possibly even more distressing, though, is not the fact of undercounting but the risk of systematic bias in the omitted data. That is, the cases that a particular methodology misses might not be a ran- 25 Summers & Newman, supra note 3, at 2. 26 See supra note 14. 27 For a notable recent example, consider City of Arlington v. FCC, 133 S. Ct. 1863 Ct. (2013 , which concerned whether Chevron deference applies to an agency's determinations of its own "jurisdiction." That question had been dividing the lower courts for years, but the Court does not reveal this history. See City of Arlington v. FCC, 668 F.3d 229, 248 (5th Cir. 2012) (citing conflicting cases stretching back for decades), aff'd, 133 S. Ct. 1863 Ct. (2013 . Similarly, the decision in Staub v. Proctor Hospital, 131 S. Ct. 1186 , which concerned the "cat's paw" theory of liability for employment discrimination, did not reveal that virtually every circuit had weighed in on how to apply that theory under various antidiscrimination statutes, that various tests had developed, etc. See Brief for the United States as Amicus Curiae, Staub v. Proctor Hosp., 2010 WL 942803 at *7-9 (citing conflicting decisions from twelve circuits). There are many other examples of Supreme Court decisions that do not hint at the longstanding conflict that preceded them, and the phenomenon is not new. See Arthur D. Hellman, The Shrunken Docket of the Rehnquist Court, 1996 SUP. CT. REV. 403, 436-37 (1996) dom subset of all cases resolving circuit splits. Bias could arise, for instance, if the Justices differ in their habits regarding whether and how to present splits in the opinions they author. And, in fact, it seems that they do differ in that regard. Justice Scalia has traditionally been especially likely not to mention the existence of a split even when one exists. 28 Thus, if one captures splits by relying on the opinions themselves, any such sample of cases is likely to underrepresent Scalia opinions.
The skew is even more pronounced if one identifies splits only by relying on the Supreme Court Database because, as discussed above, its protocol for coding the reason certiorari was granted appears to be quite sensitive to how exactly the opinion's author phrases the key language mentioning the grant. It is stunning to say, but the Database's coding for the 2010 through 2013 Terms -four years of decisions -reveals a total of only three Scalia majority opinions in which the grant of certiorari was motivated by conflict in the lower courts. Justice Sotomayor, by contrast, has eighteen opinions during those same years that are coded as involving splits. Any study of these years that uses the Database to identify splits will therefore include six times as many Sotomayor majority opinions as Scalia majority opinions. Other wide disparities include Chief Justice Roberts on the low side (five cases) and Justice Kagan on the high side (seventeen cases). Appendix - 'l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377 , 1385 (2014 and United States v. Woods, 134 S. Ct. 557, 562 (2013) . (The Database shows Woods as a conflict but not Lexmark, probably because the discussion of the conflicting circuit views in the latter was slightly separated from the sentence noting the grant of certiorari.) 29 For example, one might expect that Justice Kagan, as the Court's most junior member, gets more than her share of technical statutory cases that the Court hears only because the 374" 4"JOURNAL"OF"LAW"(3"J."LEGAL"METRICS)"
variation simply reflects differences in the Justices' writing styles. Whether the disparities just mentioned are a serious problem depends on the research question being studied, but it should be a matter of concern for many questions. To give just one example, if Justice Scalia tends not to disclose splits as a matter of writing style, and also tends not to give much weight to the views of lower courts as a matter of methodological principle, 30 then those missing cases may feature lower agreement rates between the Supreme Court and the lower courts than one would find in the rest of the Court's cases.
Further, it may be that the Justices, or at least some of them on some occasions, reveal or obscure circuit splits selectively, so as better to bolster their opinions. That is, the authoring Justice (or his or her clerks) could, consciously or not, mention the split when the Court sides with the majority of the lower courts but remain silent otherwise. The presence of a dissent can act as a deterrent to selfserving biases or outright manipulation, or at least draw attention to such behavior, though that would not work when the Court is unanimous. Here I concede that I lack solid proof of strategic revelation of splits, but one need not be extraordinarily cynical to appreciate that it is a psychologically plausible scenario. And like the "Scalia effect" mentioned above, it could easily lead to overstatements of the rate at which the Supreme Court agrees with lower courts. At the same time, one could probably come up with plausible opposing stories according to which the Supreme Court's opinions could understate the rate of agreement. 31 question has created a deep divide in the lower courts. In contrast, Chief Justice Roberts and Justice Kennedy, by virtue of their respective roles as Chief Justice and frequently decisive "swing Justice," may get a disproportionate share of the assignments in high-profile constitutional cases in which splits are less common (or at least less important in explaining the certiorari decision). 30 That does seem to be the case. See, e.g., United States v. Tinklenberg, 131 S. Ct. 2007 Ct. , 2018 (Scalia, J., concurring in part and concurring in the judgment); Brogan v. United States, 522 U.S. 398, 407-08 (1998) (Scalia, J., dissenting); see also Bruhl, supra note 8, at 921 (discussing Justice Scalia's aversion to giving weight to lower courts' views). 31 Consider this possibility: 1) Unanimous decisions are more common when the Supreme Court agrees with most of the lower courts than when it disagrees; and 2) unanimous decisions are less likely than other decisions to reveal the state of the law in the lower courts (because, perhaps, there is less need to bolster the opinion). If those propositions NUMBER"2" (2014)" 375"
E. Beyond the Four Corners
It is not clear how best to identify all of the splits that are not revealed in the Court's decisions. One could read the certiorari petitions, of course, but taking them at face value would likely lead to overinclusion, given that petitioners have a powerful incentive to claim a conflict whenever possible. As a check on that tendency, one could consult the brief opposing certiorari, the lower-court decision under review, amicus briefs (especially from the Solicitor General), and other sources to see whether they agree with the petitioner. For older cases, one might even consult the Justices' papers to see whether a grant of certiorari was motivated by a split of authority or some other factor. The effort required to examine the briefing and other sources poses a severe problem for political scientists trying to conduct a large-n empirical study covering many years. The undertaking is more feasible if one is aiming for a more nuanced treatment of a smaller group of cases (say, a couple terms' worth).
Apart from the time required, there is the unfortunate fact that departing from the Supreme Court's own characterizations multiplies the subjective judgments involved in identifying the genuine conflicts. A thorough examination of the many complexities of identifying conflicts was written by Arthur Hellman in connection with his painstaking research on circuit splits. 32 In addition to examining the Court's opinions to see whether they reported conflicts, he reviewed the certiorari briefing (including amicus briefs), the lowercourt decisions of which review was sought and, in some cases, additional materials such as other lower-court decisions and secondary sources. 33 It was a major undertaking and one that required -as are true, and if one makes certain further assumptions about the distribution of unanimous versus divided opinions and the rate at which each type of opinion reveals splits, the state of the law in the lower courts could be less likely to be mentioned when the Supreme Court agrees with most of the lower courts. . Hellman looked at cases in which the Supreme Court granted certiorari, and he also looked at cases denied review to determine 376" 4"JOURNAL"OF"LAW"(3"J."LEGAL"METRICS)"
Hellman repeatedly acknowledged -plenty of contestable judgment calls. 34 (Hellman's aim was to identify circuit conflicts rather than to count exactly how many courts lined up on each side of a split; the latter task involves even more effort and subjectivity, as we will discuss shortly.)
How far one should go in an attempt to identify splits depends not just on the resources available but also, of course, on the goals of one's study. If one is interested in how the Court presents itself, one would focus on the opinions. If one is interested in why the Supreme Court grants review, one would focus on the materials that are most certainly before the Court when it acts, namely the certiorari-stage briefing and the lower-court decision at issue. 35 If one wants to know how well various circuits predict the Supreme Court's ultimate decisions or whether the Supreme Court is providing enough guidance to the legal system at large, one might need to look further or look elsewhere entirely.
III.!COMPLEXITIES*OF*COUNTING'CASES"
epending on the questions one hopes to answer, the next step after identifying the Supreme Court cases resolving conflicts might be the task of determining how the lower courts lined up on the question presented and which lower courts "won" and "lost." That is the chore undertaken, for example, by the recent studies of circuit performance mentioned at the outset.
36
There are some threshold methodological choices here that can be answered by reflecting on the goals of one's study. These include questions about which lower-court cases "count" -e.g., whether to include state supreme courts or only federal courts of appeals in how many of them presented conflicts. The first of those tasks is the more relevant one here, but he used similar methods for both inquiries. Id. at 145, 147. 34 See, e.g., id. at 103, 108, See Sup. Ct. R. 14.1(i) (requiring the decision below to be included as an appendix to the petition for certiorari). Of course, the Court's knowledge is by no means limited to the materials presented to it, especially given modern electronic legal research. 36 See generally App. Rev. I, supra note 3; App. Rev. II, supra note 3; Hansford, supra note 3; Summers & Newman, supra note 3. one's tallies, whether to include unpublished decisions, and so on.
37
Much more vexing is the actual counting of the cases on each side. (The Supreme Court Database, just to be clear, does not attempt to do this even when it codes a case as resolving a split.) An accurate accounting of the size of a split is, like identifying the existence of a split, tougher than it seems. For one thing, even in those cases in which the Court actually refers to a split, sometimes it does not purport to fully document the split but instead writes something like "Compare, e.g., [case], with, e.g., [another case] ." For instance, the Court's opinion in Henderson v. United States 38 cites the case being reviewed and only two other circuits in describing the split, but the Solicitor General's brief in response to the petition for certiorari detailed a much broader split. 39 As with the decision whether or not to reveal a split, it is plausible that Justices are more likely (whether consciously or not) to list more of the lower-court cases that agree with them than cases that disagree.
Moreover, even when all of the conflicting cases appear to be laid out in the Court's opinions, sometimes the Justices will disagree over how to characterize a split. Consider, to pick one example, Milner v. Department of the Navy. 40 In this case, the majority insisted that the case involved a roughly even division in the lower courts, while the dissent accused the majority of joining the wrong side of a very lopsided split.
41 Which side should we believe? Given that the Court's opinions offer only incomplete guidance on the breakdown of the lower courts, perhaps the researcher 37 One's choices on these matters can occasionally have striking results. For example, Perry v. New Hampshire, 132 S. Ct. 716 (2012) , is described by Cummins & Aft as a close split (three courts versus two) because they count only federal courts of appeals. App. Rev. II, supra note 3, at 47. Yet the two federal courts of appeals on the "minority" side of the split were joined by some nine state high courts. See Perry, 132 S. Ct. at 723 n.4. So, which is the minority and which is the majority? It depends on whether one is interested in evaluating the performance of the federal courts of appeals in particular (as Cummins and Aft are) or instead studying, more broadly, whether the Supreme Court sides with most lower courts. 38 133 S. Ct. 1121 Ct. (2013 . 39 Compare id. at 1125, with Brief for the United States, Henderson v. United States, 2012 WL 7069951 at *13-15 (citing various circuits). 40 131 S. Ct. 1259 131 S. Ct. (2011 . 41 Compare id. at 1268-69, with id. at 1274 (Breyer, J., dissenting).
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should independently investigate the underlying case law landscape. Unfortunately, independent investigation would not get at the whole truth either. Going outside the opinions in order to attempt to determine the actual circuit lineups in a split introduces tremendous complexity and subjectivity. The judgment calls include: whether certain cases truly conflict or are instead distinguishable, whether the allegedly conflicting rules are dicta or holdings, whether the lower courts involved in a split would still reach the same decisions today given intervening Supreme Court rulings, how to handle intra-circuit conflicts, how to handle alternate holdings, and so forth. Further, there is no clear stopping point once one departs the four corners of the opinions. Certiorari filings are not necessarily comprehensive and trustworthy. Those petitioning for certiorari may exaggerate conflicts, while respondents minimize or recharacterize them. 42 Filings by the Solicitor General are more reliable, when they exist, but they are not wholly without guile or agenda. Lower-court opinions often collect cases on either side of a split, but there is no guarantee that those counts are comprehensive or totally evenhanded either. Even the most scrupulous law clerk charged with putting together such a string cite would have to make all of the contestable judgment calls just mentioned. The press of time probably leads the clerks, sometimes, to rely on the litigants' (less scrupulous) characterizations. 43 In order to attempt to achieve 42 Although Cummins and Aft generally do not consult extrinsic sources to find circuit breakdowns, they do examine the petitions for certiorari in a few instances. App. Rev. I, supra note 3, at 65 & n.41. If a petition for certiorari claims a conflict as the basis for review and then the Supreme Court grants certiorari, it is reasonable to assume that the case was granted because of the asserted conflict. But it is a different matter to rely on the petition as a source of accurate counts of how exactly the lower courts divided, especially if the petition's assertions are not corroborated by (relatively) more objective sources like the lower-court decision or the Solicitor General. A case that illustrates the risks is Rehberg v. Paulk, in which the Court's opinion mentions a split but does not list the participating circuits or how they divided. 132 S. Ct. 1497 Ct. , 1501 Ct. (2012 . Cummins and Aft score the decision as a 3-7 split, App. Rev. II, supra note 3, at 48, apparently in reliance on the petition for certiorari. But the other briefing in the case does not present the case that way, and it is not clear which of the various sources one should believe. After spending some time researching the matter, I am still not sure of the truth. (Part of the difficulty involves the level of generality at which to view the question presented.) 43 An interesting question, suggested to me by Dru Stevenson, concerns how a circuit split a complete and accurate accounting, a researcher would have to investigate all of the legal questions independently, but even a diligent investigation is by no means guaranteed to find an objective answer -indeed, the measurements may become more debatable the deeper one digs. Take Fowler v. United States 44 as one illustration of the difficulties. That case concerned the interpretation of a witness-tampering statute making it a federal crime to kill a person in order to prevent a communication with federal law-enforcement officers about the commission of a federal offense. 45 The question before the Court was what, if anything, the prosecution had to prove about the likelihood that the victim actually would have communicated with federal officials. 46 The majority opinion, by Justice Breyer, did not fully document the split of authority: it cited a couple of clearly conflicting circuit decisions, but then it added a "see also" citation to a few more, without offering a parenthetical attempting to characterize their holdings. 47 Turning to the merits, the majority charted a middle course between an extreme pro-defendant interpretation advanced by Justice Scalia's concurrence and an extreme pro-prosecution interpretation favored by Justices Alito and Ginsburg in dissent.
48 Justice Breyer's majority opinion clearly departed from at least two circuits' positions, but it is not exactly clear whether it was agreeing with the others. Having examined the assertions in the parties' briefs (which are predictably conflicting) and the circuit decisions (some of which comes to be characterized in a certain way. Each actor in the system engages in some independent research and evaluation of the state of the law, but each actor may also borrow from prior actors' characterizations. That is, the Supreme Court's description of a split might rely to a degree on how the certiorari briefing or the lower court presented the split, which might in turn depend in part on how the litigants presented the split in the court of appeals, and so forth. (2011) (showing, through the use of plagiarism-detection software, that the Supreme Court's opinions often copy, with or without attribution, from the decision under review). 44 131 S. Ct. 2045 131 S. Ct. (2011 . 45 Id. at 2048 (citing 18 U.S.C. § 1512(a)(1)(C)). 46 Id. at 2048 , 2050 . 47 Id. at 2048 See id. at 2050-51.
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are opaque or internally inconsistent), I am not quite sure how to score this one -and I am not alone in finding it difficult, as the conflicting assessments of other researchers show.
49
Another discouraging example is Staub v. Proctor Hospital. 50 Although the case involved a question of employment discrimination law that nearly all of the lower courts had encountered, Justice Scalia's opinion for the Court does not reveal this complicated history.
51
One can seek information about the prior law in the briefs and elsewhere (though, again, finding the correct, complete, and impartial truth of the matter is a different story). Yet it remains hard to be sure which side of the split (if any) prevailed in the Supreme Court. In part, that is because Justice Scalia's opinion does not tell us about the different approaches or tell us which circuits are correct. But the nature of the question presented -namely, "the circumstances under which an employer may be held liable for employment discrimination based on the discriminatory animus of an employee who influenced, but did not make, the ultimate employment decision" 52 -is such that the answer does not lend itself to a binary these-circuitswin-and-these-others-lose tally. We know that the Supreme Court rejected the approach of the court below, but it is not so clear what it actually endorsed. The more general lesson is that certain questions could be answered by the lower courts with every color of the rainbow, and yet the Supreme Court sometimes just tells us "not red or orange."
As the reader can by now probably imagine, many more examples of the difficulties of accurately tallying circuit splits could be brought forth. 49 Cummins and Aft score the case as a victory for four circuits and a loss for two. App. Rev. I, supra note 3, at 75. Summers and Newman score the case as a loss for all six circuits because the Supreme Court did not expressly agree with either of the camps' approaches. Supreme Court Project, supra note 22. 50 131 S. Ct. 1186 131 S. Ct. (2011 . 51 Compare id. at 1189-90, with Brief for the United States as Amicus Curiae, Staub v. Proctor Hosp., 2010 WL 942807 at *7-9. 52 131 S. Ct. at 1189.
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CONCLUSION"
t this point the reader may well be convinced that counting circuit splits is complicated. Still, how much does all of this matter?
It depends. The difficulty of achieving precision is certainly a problem if one is attempting to capture the universe of conflict cases and measure that universe accurately. Accordingly, we should be cautious about statements to the effect that a particular circuit had the best record in the Supreme Court for a given term and came out on the winning side in X% of the splits the Court resolved. For other purposes, some imprecision and undercounting is acceptable, as long as the limitations are made clear to the reader. More worrisome, though, is the risk that the cases captured and then tallied are unrepresentative along certain dimensions. Justices differ in their writing styles, including their practices regarding whether and how they reveal splits in their opinions. All of the Justices, fallible humans as they are, have the incentive, and sometimes the opportunity, to reveal or obscure the state of the prior law selectively so as to make their decisions look most justified. In sum, although examining the phenomenon of parallel review is far more fruitful than simply calculating how often the Supreme Court affirms or reverses in the eighty or so particular cases on its merits docket, researchers and readers alike should exercise care lest they draw conclusions that are stronger than what the underlying methodology supports and what the nature of the enterprise allows.
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